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1 .  T R E N D S

1.1 M&A Market
As pointed out in the Peru Law & Practice 
chapter in the 2021 edition of this guide, the 
number of M&A transactions in Peru for 2021 
has increased by approximately 15% and the 
total aggregate value by close to 200%. 

This is mainly due to (i) light at the end of the tun-
nel regarding the status of the global pandemic, 
and (ii) the political instability caused by the 2021 
presidential elections winding down. 

Additionally, it is expected that M&A transactions 
will increase throughout the year, particularly in 
sectors with low sensitivity to political instability 
and the pandemic, such as agriculture, retail and 
technology.

1.2 Key Trends
As stated in 1.1 M&A Market, M&A transac-
tions have steadily increased throughout 2021. 
Those transactions that have been executed 
have focused on finance, agriculture, telecom-
munications and retail. 

The Peruvian M&A market, as it has done for 
the last few years, continues to become more 
sophisticated, which is definitely attracting the 
attention of foreign investors. 

Venture capital is continuously growing as 
expected and, as such, M&A activity relating to 
it is imminent, especially in the fintech sector in 
Peru.

1.3 Key Industries
In terms of transactions, most of the deals in the 
past year have been in the finance, retail, agri-
culture and telecommunications sectors. Almost 
all of these have been executed through private 
sales. Furthermore, the transactions that have 
occurred in recent quarters (ie, during the pan-

demic) have been characterised by processes 
involving local competitors and in industries well 
known to both buyer and seller.

Several industries have been affected by the 
COVID-19 pandemic, including tourism, leisure 
and co-working, as well as the aeronautical, gas-
tronomic and automotive sectors. 

2 .  O V E R V I E W  O F 
R E G U L AT O R Y  F I E L D

2.1 Acquiring a Company
A great deal of the M&A transactions in Peru are 
carried out by private sale and purchase agree-
ments, by a private tender process or through 
public offerings. Each type of acquisition has its 
own particular characteristics. 

In a private sale, negotiations are generally more 
straightforward since there is no competition for 
the deal. In this process, a standard term sheet 
is executed, a due diligence process is carried 
out, and then a purchase agreement (which is 
generally drafted by the buyer) is negotiated and 
executed. 

In a tender process, an investment bank is 
typically involved and takes care of the details. 
These types of negotiations are usually more 
sophisticated and more difficult to negotiate. 
Through this process, different investors are 
invited to participate. Every single actor is given 
the tender regulations, and each submits a bid, 
which should include amendments to the trans-
action documents. 

In tender offers involving a listed company, the 
transaction will have to go through a regulated 
proceeding supervised by the Securities Regula-
tor (Superintendencia del Mercado de Valores). 
This type of transactions is normally executed 
once a buyer acquires a significant participation 
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in the target, as further discussed in 4.1 Princi-
pal Stakebuilding Strategies.

2.2 Primary Regulators
The most relevant new regulatory player in the 
M&A market is the National Institute for the 
Defence of Competition and the Protection 
of Intellectual Property (Indecopi), which is in 
charge of correctly executing the provisions of 
the Economic Concentration Control Law, as 
detailed in 3.1 Significant Court Decisions or 
Legal Developments.

Additionally, the Securities Regulator is an active 
participant in transactions that involve listed tar-
get entities. The Securities Regulator is in charge 
of regulating the Peruvian capital market. Its 
main objectives are to ensure the protection of 
investors, the efficiency and transparency of the 
markets under its supervision and correct pric-
ing.

Another important regulator is the Superin-
tendence of Banking, Insurance and Pension 
Funds (SBS). Its main objective is to protect the 
interests of the public by assuring the stability, 
solvency and transparency of entities under its 
supervision. As such, it is in charge of regulat-
ing and supervising financial institutions, insur-
ance entities and pension funds, among others. 
The SBS participates in transactions since the 
transfer of 10% or more of a financial institution 
or insurance entity to a sole entity requires its 
prior authorisation.

Finally, there may be other sector-specific regu-
lators depending on the industry to which the 
parties belong, such as the mining, fishing, 
energy, telecommunications and aeronautical 
sectors.

2.3 Restrictions on Foreign Investments
The general rule in Peruvian regulation dictates 
that foreign investment does not require prior 

authorisation from the government. Nonethe-
less, there are some limitations regarding certain 
economic sectors such as:

• financial and insurance – it is important to 
state that all foreign persons that desire to 
incorporate a financial or insurance entity 
must obtain authorisation from the SBS;

• broadcasting – a foreign person cannot, 
directly or indirectly, hold a broadcasting 
licence or authorisation;

• aeronautical – commercial transportation 
within the country can only be executed by 
Peruvian legal entities, there are certain char-
acteristics, which aeronautical law dictates, 
necessary to be considered as a Peruvian 
entity; and

• maritime – maritime regulation states that 
commercial maritime activities are reserved 
for entities that qualify as national shipping 
companies, this law establishes the require-
ments to be considered as a national ship-
ping company.

Nevertheless, Peru is considered as a friendly 
country for foreign investment. That can be con-
cluded from the over USD25 billion injected into 
the country through foreign investment.

2.4 Antitrust Regulations
Please refer to 3.1 Significant Court Decisions 
or Legal Developments for discussion of Peru-
vian antitrust regulation.

2.5 Labour Law Regulations
Labour due diligence is very important within 
M&A transactions in Peru since Peruvian labour 
regulation tends to be more pro employee than, 
for example, its US equivalent. Below are the 
most relevant regulations that acquirers must 
be concerned with when considering a Peruvian 
transaction.
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Continuity Principle
One of the most important labour principles, 
is the continuity principle. This principle states 
that employees are transferred with the same 
labour conditions before the corporate acquisi-
tion or merger was agreed. There are two ways 
to comply with this principle. The first option is 
to execute an agreement between the merging 
company, the merged company and the employ-
ee. Such an agreement shall be filed before the 
labour authority. Finally, if the employee does not 
want to be transferred, the merging company is 
allowed to dismiss them. The second option is 
that the merging company hires the employee 
under a new labour agreement. Nonetheless, in 
this case, the merged company and the employ-
ee must terminate the existing labour agreement 
and the employee shall receive all the corre-
sponding labour benefits of that termination.

Labour Agreements
Peruvian regulation states that different types 
of agreement can be used in different types of 
labour scenario. As such, it is important to cor-
rectly review the activities executed by the work-
ers and the type of agreement that defines their 
labour relationship. That said, Peruvian regula-
tion does not state mandatory minimum clauses 
for a labour agreement, the parties can regulate 
their rights and obligations and include benefits 
other than those established by law.

Overtime and Assistance Control
Overtime has to be duly compensated accord-
ing to Peruvian law. Additionally, there has to 
be an assistance control in order to determine if 
overtime is needed. 

Compensation Packages 
It is important to ensure that compensation 
packages include all the corresponding benefits 
established by law.

Health and Safety Regulations 
Health and safety regulations oblige entities to 
comply with certain conditions that must be 
implemented in the workplace. Hefty fines can 
be applied if these conditions are not met.

Dismissed Employees 
Peruvian regulation states that employees can 
only be dismissed by fair reasons that are legally 
established.

2.6 National Security Review
Foreigners (either individuals or companies) can-
not acquire or possess any interest in mines, 
lands, forests, water, fuels, or energy sources, 
directly or indirectly, within 50 kilometres of 
the Peruvian border. If the latter provisions are 
breached, the foreign individual or company may 
lose any right or interest therein.

As such, foreigners cannot acquire (even through 
a Peruvian subsidiary) entities or assets that are 
located within 50 kilometres from the Peruvian 
borders.

The Peruvian government can make excep-
tions when it considers that the transaction is 
of national interest. In the latter scenario the for-
eign party will have to file an exception request 
which will be evaluated by the corresponding 
authorities.

3 .  R E C E N T  L E G A L 
D E V E L O P M E N T S

3.1 Significant Court Decisions or Legal 
Developments
In general terms, regulations have been very con-
sistent over the last three years. However, Latin 
America has experienced an increasing trend 
towards antitrust regulation in the last decade. 
On 7 January 2021, Law 31112 (Merger Control 
Law) was published and, on 4 March 2021, its 
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accompanying Merger Control Regulations were 
published, establishing the prior control of busi-
ness concentration operations. 

The purpose of the Merger Control Law and its 
Regulations is to establish a prior control regime 
for business concentration operations in order 
to promote effective competition and economic 
efficiency in the market, for the welfare of con-
sumers.

Business Concentration Operations 
In accordance with the Merger Control Law, prior 
control will be applicable to those acts of eco-
nomic concentration that produce effects in all or 
part of the national territory. This includes those 
acts that are carried out abroad and directly or 
indirectly link economic agents that carry out 
economic activities in the country. 

Thus, acts or operations that imply a transfer 
or change of control of a company or part of it 
will be considered as economic concentration 
operations. These operations may occur as a 
consequence of: 

• a merger of two or more economic agents, 
which were independent before the operation, 
whatever the form of corporate organisation 
of the merging entities or of the entity result-
ing from the merger; 

• the acquisition by one or more economic 
agents, directly or indirectly, of rights that 
allow them, individually or jointly, to exercise 
control over all or part of one or more eco-
nomic agents; 

• the constitution, by two or more independ-
ent economic agents, of a joint venture, or 
any other analogous contractual form, which 
implies the acquisition of joint control over 
one or more economic agents, in such a 
way that said economic agent permanently 
perform the functions of an autonomous eco-
nomic entity; and 

• the acquisition by an economic agent of 
direct or indirect control, by any means, of 
operating productive assets of another eco-
nomic agent or agents. 

Thresholds to Which a Business 
Concentration Operation Must Be Subject 
For a business concentration operation to be 
subject to the prior control procedure, the fol-
lowing thresholds must be met concurrently:

• the total sum of the value of net sales or 
annual gross income or value of assets in 
the country of the companies involved in 
the economic concentration operation has 
reached a value, in the fiscal year prior to the 
one in which the operation is notified, equal 
to or greater than approximately USD 145mil-
lion; and

• the value of net sales or annual gross income 
or asset value in the country of at least two 
of the companies involved in the business 
concentration operation, during the fiscal year 
prior to the one in which the operation is noti-
fied, is equal to or greater than approximately 
USD22 million. 

Notwithstanding the foregoing, the National 
Institute for the Defence of Competition and the 
Protection of Intellectual Property (Indecopi) – as 
long as this is justified and is in accordance with 
the provisions of the Merger Control Law – may 
propose updates tot these thresholds. 

Regarding the aforementioned thresholds, the 
Merger Control Regulation has specified that 
their calculation will be made taking into con-
sideration one of the following parameters: (i) 
the value of sales or gross income generated in 
Peru, or (ii) the book value of assets located in 
Peru. In addition to the above, the Regulations 
have established the rules for the calculation of 
the referred values.
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Process of Approval 
If the conditions described above are met, the 
economic agents involved in the operation 
must file an application for authorisation before 
INDECOPI and follow the procedures stated in 
the Merger Control Law and the Regulations. 

Ex Officio Action by Indecopi and Voluntary 
Notification 
The Technical Secretariat of Indecopi (the 
Technical Secretariat) may act ex officio when 
there are reasonable indications that allow it to 
consider that a concentration operation could 
generate a dominant position or affect effective 
competition in the relevant market. 

For their part, the companies involved in a busi-
ness concentration operation that do not reach 
the thresholds established by the Merger Control 
Law, may voluntarily notify that concentration.

Applicable Sanctions 
The Merger Control Law divides offences into 
the categories of minor, serious and very serious, 
specifying that the scale of fines provided for in 
the Law for the Repression of Anticompetitive 
Conduct, approved by Legislative Decree 1034, 
will be applicable. 

Likewise, the Merger Control Law contemplates 
the possibility of Indecopi ordering corrective 
measures to restore the proper development of 
the market, among which are the dissolution of 
the business concentration or the sale of all the 
shares or assets acquired. 

Entry into Force 
The Merger Control Law entered into force on 
14 June 2021.

3.2 Significant Changes to Takeover 
Law
There have not been any significant changes to 
takeover law in the past 12 months and it is not 

under review in a way that could result in signifi-
cant changes in the coming 12 months.

4 .  S TA K E B U I L D I N G

4.1 Principal Stakebuilding Strategies
It is customary for a bidder to build a stake in the 
target prior to launching an offer

Additional to the approval of Indecopi (if appli-
cable), a transaction that involves a public target 
must be authorised by the Securities Regulator 
when: 

• the takeover involves a price; 
• the public company has at least a voting 

class of shares, or shares that are suscepti-
ble to granting voting rights, registered at the 
stock exchange; and 

• after the transaction, the bidders’ participa-
tion in the entity equals or exceeds 25% 
(significant participation), 50% or 60%, or 
acquires voting shares that allow the bidder 
to remove and appoint the majority of direc-
tors or modify the by-laws of the listed target.

Having said that, it is possible to build a stake 
before acquiring an amount that will lead to the 
bidder having significant participation when the 
acquisition:

• is indirect; 
• is done through a public offering; 
• is executed through one act; or
• is made through no more than four transac-

tions in a three-year period.

The most common options to build a stake 
before launching an offer are indirect acquisi-
tions and executing them through one act
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4.2 Material Shareholding Disclosure 
Threshold
When M&A transactions are executed within the 
scope of a private transaction, they do not have 
to comply with shareholding disclosure or filing. 
Furthermore, they do not need to be filed before 
the Securities Regulator. 

If the transaction involves a listed company, 
there are several filing obligations and thresholds 
that must be complied with. As such, regard-
ing filing obligations, the entity that launches the 
tender offer must:

• identify and notify the target entity; 
• notify the Securities Regulator; and 
• notify the Peruvian stock market. 

Such notification must include the prospectus, 
which describes the offer and all relevant infor-
mation, in order to execute the possible transac-
tion. The prospectus shall include, among other 
information, the following.

• Information regarding the bidder, identifying 
any shareholders that hold more than 5% 
(directly or indirectly) in the bidder. 

• A list of agreements executed by bidder and 
members of the target administration.

• Commercial and economic information of the 
bidder.

• Identification of the bidders.
• The entity that acts as the broker.
• Target information.
• The type of shares stating the minimum and 

maximum of shares that shall be bought.
• Price information.
• The term of the offer.
• The purpose of the acquisition and future 

plans, such as: 

(a) corporate restructuring;
(b) selling of assets;
(c) amendment of by-laws;

(d) changes in the administration of the 
target; and 

(e) delisting the listed target within 18 
months following the transaction closing.

Finally, the target entity will have to inform the 
Securities Regulator of any transfer of its shares 
made by any person who holds (directly or indi-
rectly) 10% or more of the share capital, or of 
any person who buys or sells 10% or more of the 
share capital of the listed target entity.

4.3 Hurdles to Stakebuilding
Shareholders may include different reporting 
thresholds in their shareholders’ agreements, 
nonetheless, incorporating the latter in the com-
pany’s by-laws is not common.

4.4 Dealings in Derivatives
Dealings in derivatives are allowed under Peru-
vian regulations.

4.5 Filing/Reporting Obligations
The corresponding issuers must file their deriva-
tives before the Securities Regulator as long as 
all the amounts of the derivatives equal, or are 
greater than, 5% of its total debt or 3% of its 
operational income in the previous three months. 
In the latter scenario, the issuer must submit the 
details of each derivative transaction within the 
first ten days of each month.

4.6 Transparency
Shareholders have to make known the purpose 
of their acquisition and their intention regarding 
control of the listed entity. Such information must 
be included in the prospectus, which according 
to Peruvian regulation must be available to inter-
ested parties. Specifically, the prospectus shall 
include the purpose of the acquisition and future 
plans, such as: 

• corporate restructuring;
• selling of assets;
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• amendment of by-laws;
• changes in the administration of the target; 

and
• delisting the listed target within 18 months 

following the transaction closing.

5 .  N E G O T I AT I O N  P H A S E

5.1 Requirement to Disclose a Deal
Non-listed companies are not required to dis-
close a deal to the public. Nonetheless, once 
the transaction is executed, they must inform 
the Peruvian Tax Authority about the shareholder 
change.

Additionally, companies that are listed are 
obliged to report relevant matters (hechos de 
importancia) to the Securities Regulator as soon 
as the relevant matter occurs or when the entity 
becomes aware of the circumstances.

It is understood that listed entities become 
aware of a certain situation when:

• it occurs in the daily operation of its control-
ling shareholder;

• it is made public;
• it initiates within its economic group; and/or 
• it is understood to be reasonable to assume 

that its officers became aware of the situa-
tion. 

Relevant matters are defined as every act, deci-
sion, negotiation, agreement or piece of informa-
tion related to a listed entity, its securities or its 
business operations, that can significantly influ-
ence the decision of an investor to buy, sell or 
keep securities or could influence the price of 
the securities issued. As such, the plans of an 
entity to acquire a majority or controlling stake 
of another entity and the initiation of a due dili-
gence process are examples of relevant matters 
that must be reported to the Securities Regulator

5.2 Market Practice on Timing
Companies must comply with legal requirements 
regarding the timing of disclosure.

5.3 Scope of Due Diligence
We have seen a lot of due diligence processes 
during the current COVID-19 pandemic; howev-
er, due diligence processes have not been par-
ticularly impacted by the COVID-19 pandemic. 
Peruvian legal due diligence processes are very 
similar to the standard international legal due 
diligence processes.

As usual, the due diligence process requires 
searching and collecting relevant information 
that will be used to determine the level of legal 
contingencies in a potential transaction. 

Due diligence focuses on a few key aspects in 
M&A, as set out below.

Corporate
Whether all corporate documentation is duly 
updated, and whether there are any limitations 
to share transfers/changes of control should be 
determined. Additionally, the status of the cor-
porate information is a general indicator of how 
well organised the target is. 

Labour
Even though this aspect of due diligence gener-
ally depends on the type of company and indus-
try, it is very important to review labour matters 
since they are often a factor in Peruvian transac-
tions. In labour due diligence, labour information 
– such us the list of employees and their benefits, 
terminated employee plans, labour claims and 
employment contract regimes – are reviewed in 
order to assure the target has been complying 
with the applicable law. Additionally, collective 
bargaining agreements entered into between 
unions and targets are also reviewed. Nonethe-
less, unions are not very common in Peru. 
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The aforementioned review is important since 
Peruvian labour regulation is very protective of 
the employee and, as such, can considerably 
affect the new owner if the target has not com-
plied with all requirements.

Tax
This is normally the most important matter 
reviewed in Peruvian due diligence since it is 
probably the most contingent aspect under 
Peruvian regulation. Normally, all tax returns 
are reviewed in order to assure that the entity is 
complying with its tax obligations. Furthermore, 
any tax disputes, claims, and past or present 
audits are also reviewed since the tax contin-
gencies statute of limitations is four years if tax 
returns are presented and six years if the target 
did not file its tax returns.

Compliance
International bidders must be very careful of 
where they allocate their investments, especial-
ly since Foreign Corrupt Practices Act (FCPA) 
regulation is very strict. As such, it is important 
to carry out a criminal-and-judicial-processes 
search in the Peruvian courts to confirm whether 
there is any kind of investigation that could hin-
der the possibility of investments (eg, a money 
laundering investigation).

Regulatory Matters
Depending on the industry sector of the target, 
all licences, authorisations and/or concessions 
are reviewed to ensure that the target is legally 
allowed to execute its activities.

Real Estate
If the target owns real estate, it is important to 
ensure that all acquisition documents relating to 
that property were correctly executed. This way 
the bidder will ensure that the target is the owner 
of the real estate.

Litigation
It is important to review all administrative, judi-
cial and arbitration procedures to calculate their 
possible contingencies. Furthermore, litigation 
due diligence also reviews possible claims, law-
suits or arbitrations regarding a claim against the 
company.

5.4 Standstills or Exclusivity
Exclusivity clauses are normally requested by 
buyers in order to protect the transaction. This 
will prevent other possible buyers from negotiat-
ing deals for a specific timeframe. Additionally, it 
is common that sellers request to add a “drop-
dead” date in order to be able to terminate any 
negotiation after a specific date.

Standstills are not very common in Peru. If uti-
lised, they are requested by sellers in order to 
prevent the buyer from bypassing the negotia-
tions and proceeding to acquire on the open 
market or through offers made directly to target 
shareholders.

5.5 Definitive Agreements
Definitive agreements are not used in Peru for 
tender offers. The terms and conditions that 
would normally be included in a definitive agree-
ment are included in the corresponding transac-
tion prospectus.

6 .  S T R U C T U R I N G

6.1 Length of Process for Acquisition/
Sale
Transactions timings and processes vary sub-
stantially from case to case depending on the 
specifics of each transaction. To make a broad 
generalisation regarding timing, Peruvian trans-
actions usually take between three to nine 
months as of the moment the legal team is 
involved. Bear in mind that it is common in Peru 
for purchasers and target companies to have 
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already spent relevant time discussing target 
value and financial structuring before involving 
legal counsel. 

The economic instability created by the COV-
ID-19 lockdowns did create several practical 
delays to the deal-closing process, nonethe-
less, such hurdles were overcome once the 
lockdowns were lifted.

6.2 Mandatory Offer Threshold
Offer thresholds will depend on whether the ten-
der offer is launched before or after acquiring a 
significant number of shares in the target com-
pany. An offer threshold will apply if the bidder 
acquires shares in the target entity before issuing 
the tender offer. The threshold is calculated as 
(X/Y) x (1-Z), where: 

• X = the percentage acquired by bidder in the 
last three years; 

• Y = the third-party percentage of shares 
before the acquisitions; and 

• Z = the current third-party percentage or 
shares. 

It is important to note that offer thresholds will 
not apply if the offer is issued before acquiring 
shares in the target entity.

6.3 Consideration
Cash consideration is more commonly used 
than shares in Peru; unlike in international mar-
kets, share considerations are quite uncommon 
in Peru. Some transactions in the country have 
used both, although these are exceptions. 

Some common tools used to bridge value gaps 
between the parties in a deal environment or 
industry with high valuation uncertainty include 
structures where the purchaser bases com-
pany valuation on performance and those per-
formance targets are placed before the seller’s 
executives. Another common way to bridge 

the gaps where there is valuation uncertainty is 
to redefine share par value and, if this is trig-
gered, the purchaser has the right to obtain more 
shares than initially bought; this is particularly 
useful when acquiring only a percentage of a 
company and when the seller remains as share-
holder. Some other mechanisms include escrow 
and guarantee structures.

6.4 Common Conditions for a Takeover 
Offer
In private transactions, offer conditions are 
allowed and are not restricted. These offers nor-
mally include the following.

• Obtaining any necessary antitrust or regula-
tory approvals.

• Exclusivity clauses – in order to protect the 
transaction, bidders normally ask the seller 
for an exclusivity clause; this will prevent pos-
sible buyers from negotiating deals with any 
other possible investor for a specific time-
frame.

• Drop dead date – this provision will allow a 
seller or a buyer to terminate any negotiation 
after a specific date.

• Common non-solicitation and confidentiality 
provisions.

• Transaction overview – the bid, normally 
states a timeframe for the transaction, includ-
ing steps for the legal and financial due 
diligence and negotiation of transaction docu-
ments.

6.5 Minimum Acceptance Conditions
Usually, offers are targeted at acquiring shares 
that represent at least 66% of the share struc-
ture. The latter because with 66% of the shares, 
the buyer will have complete control of the target 
entity.

6.6 Requirement to Obtain Financing
Regarding the level of conditionality in M&A 
transactions in Peru, mandatory and suspensory 
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regulatory conditions are very common in nego-
tiations. Offers are generally conditioned on the 
bidder being able to obtain financing (generally 
through capital calls). It is also common to have 
other conditions such as third-party consents 
and shareholder approvals if they are applicable, 
nonetheless, the latter do not tend to cause any 
problem in transactions (at least not in the final 
stages of the transaction).

6.7 Types of Deal Security Measures
Regarding common deal security measures in 
the international market, typical Peruvian prac-
tice dictates that some are routinely used while 
others are not.

• Break fees – ie, a payment owed to a buyer 
by a seller if a transaction does not close due 
to reasons explicitly specified in the transac-
tion documents – are not common in Peru; 
reverse break fees, understood as the pay-
ment that could be collected by a seller if the 
buyer walks away from the transaction, are 
also uncommon. 

• Standard non-solicitation clauses are com-
monly included in the offers; it is important 
that they have a fixed term, otherwise the 
clause could be declared null and unenforce-
able.

• Matching rights during the window-shop 
period are sometimes negotiated; nonethe-
less, matching rights to improve an offer if the 
target board changes its decision because of 
an external event, are not common in Peru.

Force-the-vote provisions are not used in Peru 
since it is the shareholders that have the final 
decision and not the board of directors.

Additionally, there have not been new specific 
contractual considerations or tools for managing 
“pandemic risk” in the interim period, neverthe-
less, there is a greater tendency to be conserva-

tive in assessing targets, especially in pandemic-
sensitive industries.

6.8 Additional Governance Rights
If a bidder does not seek to obtain 100% owner-
ship of a target, they normally tend to negotiate 
additional governance rights, which are almost 
always regulated in a shareholder agreement 
executed by and between the bidder and the 
remaining shareholders. The type of additional 
rights to be negotiated will mostly depend on the 
share stake the bidder aims to hold, but the most 
commonly negotiated rights are the following.

• Board appointment rights – bidders push to 
have the right to appoint a majority on the 
board of directors, in order to have control 
over the decisions taken by the board. 

• Vetoes – it is very common to discuss wheth-
er the bidder will have veto rights over the 
following key decisions: 
(a) amendments to the target company by-

laws; 
(b) increases or reductions of the capital 

stock of the target company; 
(c) issuing debt obligations or agreeing on 

financial obligations over certain caps that 
are negotiated; 

(d) incorporating guarantees over a certain 
capped amount; 

(e) a transfer of assets that represents a cer-
tain percentage of the target company; 

(f) any type of corporate reorganisation, 
merger, spin-off or dissolution of the tar-
get company; 

(g) the incorporation of any type of corpora-
tion, LLC, association, joint venture or 
consortium, among others; 

(h) the acquisition of another company; 
(i) modifying the number of directors that 

must be appointed for the board of direc-
tors; 

(j) investing over a certain capped amount; 
(k) any financial, corporate or other transac-
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tion that, accumulated over a certain pe-
riod of time, may exceed an established 
capped amount; 

(l) the execution of any transaction with 
shareholders of the company or any affili-
ate; 

(m) the sale of any subsidiary of the target 
company; 

(n) the sale of any asset that is valued over 
an agreed cap; 

(o) the approval of remuneration policies for 
key personnel of the target company; 

(p) the distribution of dividends of the target 
company; 

(q) the amendment of the company’s annual 
budget; and 

(r) the appointment of key executives of the 
target company. 

• Information rights – it is very common to add 
a very broad clause that gives bidders access 
to all the information they require in order 
to review whether the target and the man-
agement team is complying with all agreed 
conditions. 

• Transfer of shares – bidders almost always 
tend to add a right of first refusal in their 
favour, drag-along rights and put options. 

These types of rights are more common when 
the bidder buys less than 66% of the shares of 
the entity, since the provisions of the Peruvian 
Corporate Law state that a majority shareholder 
that holds at least 66% of the shares of an entity 
has control over most of the decisions of that 
company.

6.9 Voting by Proxy
If the relevant entity’s by-laws allow it, share-
holders may vote by proxy in Peru.

6.10 Squeeze-Out Mechanisms
Even though squeeze-out mechanisms and short 
form mergers are fairly common in international 
markets, there is no similar mechanism in Peru 

that would allow the buying-out of shareholders 
who have not sold their stocks following a suc-
cessful tender offer. The only way to buy out the 
shareholders would be if they agree to sell, or if 
they had agreed to a call option with the bidder.

This type of negotiation is more common when 
the bidder buys less than 66% of the shares of 
the entity, since the provisions of the Peruvian 
Corporate Law state that a majority shareholder 
that holds at least 66% of the shares of an entity, 
has control over most decisions of that entity.

6.11 Irrevocable Commitments
It is very uncommon to obtain irrevocable com-
mitments to tender or vote from the principal 
shareholders of a target entity.

7 .  D I S C L O S U R E

7.1 Making a Bid Public
From a target perspective, and as stated in 
Peruvian regulation, companies that are listed 
are obliged to report relevant matters (hechos 
de importancia) to the Securities Regulator as 
soon as they occur and never later than when 
the entity becomes aware of the relevant circum-
stances. Listed entities are understood to have 
knowledge of the situation when:

• it occurs in the daily operation of its control-
ling shareholder; 

• it is made public; 
• it initiates within its economic group; and/or 
• it is understood to be reasonable to assume 

that its officers have become aware of the 
situation.

Plans for an entity acquiring a majority or con-
trolling stake in another entity and the initiation 
of a due diligence process are considered rel-
evant matters that must be reported to the Secu-
rities Regulator.
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On the other hand, once bidders officially file 
the tender offer before the Securities Regula-
tor, they shall make available, to any interested 
party, free copies of the prospectus. Further-
more, bidders shall be obliged to publish in the 
Peruvian official gazette and another newspaper 
with widespread circulation a notice containing 
the following information:

• identification of the bidders;
• the entity that acts as the broker;
• target information;
• the type of shares, stating the minimum and 

maximum of shares that shall be bought;
• price information;
• the terms of the offer;

• information as to where interested parties can 
find information relating to the offer (including 
the prospectus); and

• information stating that the Securities Regula-
tor can question the documents filed by the 
bidder.

7.2 Type of Disclosure Required
For an issuance of shares, an entity must dis-
close the type of shares that will be issued, the 
number of shares being issued and the value 
per share.

7.3 Producing Financial Statements
Disclosure documents submitted by the bidders 
must contain audited financial statements.

7.4 Transaction Documents
As stated in 7.1 Making a Bid Public, only rel-
evant matters need to be disclosed before the 
Securities Regulator. As such, the execution of 
the deal shall be disclosed but not the entirety 
of the documents’ terms.

8 .  D U T I E S  O F  D I R E C T O R S

8.1 Principal Directors’ Duties
The members of the board have a limited role 
in M&A transactions. They have duty to act as 
a supporting cast in order to correctly advise 
the shareholders on their decision. Additionally, 
they must act neutrally, not taking sides with any 
particular bidder or party.

8.2 Special or Ad Hoc Committees
Directors generally have a minor role in M&A 
transactions. As such, special or ad hoc com-
mittees are not common.

8.3 Business Judgement Rule
What is commonly known as the business 
judgement rule in the USA is not recognised 
in Peruvian regulations. As such, courts do not 
defer to the judgement of the board of directors 
in takeover situations.

8.4 Independent Outside Advice
The board of directors generally does not par-
ticipate in a significant way during transactions. 
Shareholders are normally the ones that take the 
final decision in transactions. 

Nonetheless, if the target company is relatively 
sophisticated, it is very common that they hire 
investment bankers for M&A transaction advice.

8.5 Conflicts of Interest
Conflicts of interest of directors, managers, 
shareholders and/or advisors have not been the 
subject of judicial or other scrutiny in Peru.

9 .  D E F E N S I V E  M E A S U R E S

9.1 Hostile Tender Offers
Hostile takeover offers are permitted in Peru but 
are very uncommon. Furthermore, buyers do 
not typically engage in hostile takeover offers 
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since actually controlling the target company 
can sometimes be much more complicated than 
owning more than a certain percentage of the 
shares of the entity. Even though an entity can 
hold more than 66% of the shares of a target 
and, as such, control decisions within the com-
pany, the rest of shareholders can try to boy-
cott daily operations and affect the company’s 
results.

9.2 Directors’ Use of Defensive 
Measures
Directors have a much more limited role in busi-
ness combinations in Peru than in other coun-
tries of the region. As such, defensive measures 
per se are not commonly used in Peru. Share-
holders are much more empowered and can 
generally establish the corresponding defence 
mechanism.

9.3 Common Defensive Measures
Defensive measures are not usual in M&A trans-
actions in Peru. Mechanisms such as poison 
pills are not standard in our market. 

The current pandemic has not changed the prev-
alence of various defensive measures.

9.4 Directors’ Duties
Defensive measures are not common in Peru. 
Additionally, shareholders generally have the last 
word and the board has a lesser role.

9.5 Directors’ Ability to “Just Say No”
The by-laws of an entity can add clauses that 
allow directors to “just say no”. Nonetheless, 
generally directors are not empowered to “just 
say no” and even though they can recommend 
whether the transaction should be executed, 
shareholders usually have the ultimate option to 
execute as they wish.

1 0 .  L I T I G AT I O N

10.1 Frequency of Litigation
Peruvian common practice dictates that almost 
all M&A transaction documents are submitted 
to arbitral jurisdiction rather than the judiciary. 
This decision is mostly taken since it takes less 
time to resolve a dispute though arbitration than 
through submitting it to the courts, which can 
take up to seven years to decide on a dispute, 
depending on the matter.

Litigation in connection with M&A transactions 
is not very common in Peru. Almost all litiga-
tion connected with M&A transactions is centred 
around the failure or breach of representations, 
and warranties and covenants established in the 
transaction documents.

10.2 Stage of Deal
Even though litigation is not very common in 
Peru, it is usually brought after the transaction 
has closed. They are generally centred around 
the failure or breach of representations, and war-
ranties and covenants established in the trans-
action documents.

10.3 “Broken-Deal” Disputes
Broken deal disputes are very uncommon in the 
Peruvian market and there has not been a visible 
increase in them in 2021.

1 1 .  A C T I V I S M

11.1 Shareholder Activism
Even though shareholder activism may be usual 
in other jurisdictions it is not very common in 
Peru. It has happened in very few cases in rel-
evant transactions in the last five years.

11.2 Aims of Activists
Since shareholder activism is very uncommon 
in Peru, shareholder activists generally do not 
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encourage companies to enter into M&A trans-
actions, spin-offs or major divestitures and this 
has not changed due to the pandemic.

11.3 Interference with Completion
Activists will generally not interfere with the com-
pletion of the announced transaction. What hap-
pens is that they try to seek compensation if they 
believe that their rights as minority shareholders 
have been breached.

Peru has seen very few situations where activ-
ists have interfered with the completion of an 
announced transaction, the last important 
instance of this was in 2015.
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DLA Piper LLP is a global law firm with offices 
in more than 40 countries spread throughout 
the Americas, Asia Pacific, Europe, Africa and 
the Middle East, which positions it ideally to 
help companies with their legal needs anywhere 
in the world. The Corporate M&A team advises 
national and international companies on cor-
porate and civil law matters that arise from all 
areas of economic activity. They understand 
the internal and external pressures their clients 
face throughout a transaction and the specific 
industry issues that are critical to the success 

of a deal. The team guides clients through each 
stage of an agreement, from due diligence 
and structuring, negotiation and preparation 
of agreement documents, to post-transaction 
transition. In addition, the firm has widely rec-
ognised experience in the constitution of invest-
ment funds (either by public or private offering), 
in private equity and venture capital operations, 
and in the design and implementation of good 
corporate governance practices, especially for 
family businesses. 

A U T H O R S

Fernando Lanfranco is a 
partner at DLA Piper Peru who 
has experience in corporate, 
civil and financial law, with 
experience in the design, 
structuring, negotiation and 

implementation of M&A, corporate 
reorganisations and equity restructuring, as 
well as in the creation of investment funds, 
financing, and in the design and negotiation of 
various types of contracts for the exploitation 
of assets and business viability, providing an 
integrated vision for tax, accounting and 
financial knowledge. In addition, he has 
developed a special practice catered toward 
advising family businesses and high net worth 
individuals. He is also an expert in franchise 
contracts.

Janilú Badiola is a partner at 
DLA Piper Peru who leads major 
domestic and cross-border M&A 
transactions and regularly 
advises clients on day-to-day 
corporate and commercial 

issues, providing business-wide solutions in all 
corporate and M&A matters. These include the 
incorporation of entities, the establishment of 
branches, corporate governance issues, 
corporate reorganisations, and investment 
strategies. Her integrated transactional 
capabilities cover all bases – from negotiating 
reps and warranties to equity and debt 
financing – all while keeping a close eye on tax, 
labour and regulatory issues. 
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Luis Vargas is the head of the 
Corporate and M&A practice at 
DLA Piper Peru. He focuses on 
local and cross-border 
corporate structures, corporate 
governance practices, and 

general contract negotiation. Luis also has 
extensive experience providing legal advice in 
reorganisation matters as well as on complex 
corporate transactions in national and 
international franchises and joint ventures. He 
has handled mergers and acquisitions 
mandates for local and foreign companies in 
various sectors, including construction, energy, 
real estate, retail and agriculture. Other key 
areas of his practice concentrate on foreign 
and local investment, advising fund managers 
on their investments in Peru.

Roberto Berendson is a senior 
associate at DLA Piper Peru 
who advises local and foreign 
clients on the negotiation of 
corporate agreements, 
corporate restructuring, capital 

markets, projects development, investment 
funds, private equity, data protection and 
privacy, among others. He also has vast 
experience providing legal advice in regulatory 
and infrastructure deployment matters as 
in-house counsel at Telefonica and Torres 
Unidas del Perú S.A.

DLA Piper Peru
280 Victor Andrés Belaunde Ave. – 3rd Floor
San Isidro, Lima
Peru

Tel: +51 (1) 616 1200
Fax: +51 (1) 616 1201
Email: contacto@dlapiper.pe
Web: www.dlapiper.pe
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